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ardlel el WAl Order-In-Appeal No. AHM-EXCUS-001-APP-187/2022-23
fef Date : 16-03-2023 SIRI P31 &I ARG Date of Issue 16.03.2023 -

g (3rdTer) gTRTTG -
Passed by Shri Akhilesh Kumar, Commissioner (Appeals)

i il Arising out of OlO No. 55/\WWS08/AC/HKB/2022-23 feife: 24.06.2022 passed by Assistant
O Commissioner, CGST, TAR Section, Ahmedabad South :

¢ rqicTepal T =T T Ual- Name & Address
Appellant

M/s Santa Softech

B/202, Kevalyadham Part-2,
Opposite Radio Mirchi Tower,
Vejalpur, Ahmedabad - 380015

B¢ @i 39 ofie oY ¥ SRAAIY oW BRal § o 98 $9 oy @ ufy Ry
TATT TQ A& SHABIY BT rdier I YAKIETOT JTRIET T BN Wbl | |

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :

O Wmmgﬂﬁmaﬁﬁ

Revision application to Government of India:

() cfvrc?luwcﬁgwa@ﬁwmgmaﬁweﬂaﬁ:ﬁﬁwwmﬁaﬁﬁﬁ@aﬁwaﬁ
T-URT & UM WG B SAavd geoer e M e, ARG SRR, fOw H3e, NoRd
R el Wi, Sie <19 9w, W9 A1, % el 1 110001 B B W B0RY |

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit -
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of.the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid : Co

) TR A @ EfY @ e # o/ Wl SfeR @ ¥ R 9verR U1 e BRE H AT
Rpell WUSITR ¥ GER 4OSTIR ¥ A o O g A #, a1 Rl weerTR A veR A are aE fee
FRER F AT B qUSR 8 WA o ufhar & SR g8 | '

(i) in case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
/";;:—(;;?ﬁqher factory or from one warehouse to another during the course of processing of the goods in a:

S wn.-v,if’ﬁnzé‘-m,’ouse or in storage whether in a factory or in a warehouse.
‘ig Q" :

A fa ‘ -
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IR & qreR B g w1 uew # it e v owr A & RfFmr T [uanT ges wew
Hmtwecwcm{J,ocbzﬁﬁéﬁt%mﬁﬁﬁﬁhﬂwzﬁsnmﬁﬂﬁwmwﬂnﬁuﬁﬁq =

In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exporied
to any country or territory outside India.

Al g @ YA Y R IR & aER (o a1 e @) it A T we g

In case of goods exported outside India export to Nepal or Bhutan, vithcut cayment of
duty.

3R IS BT IUEH Yob B TAH & g O TYET BiSe A @ TS B AR T Ay
S sH gRT U4 oM @ ganids ogdd, il % g UIRG @ WY W A1 9% A O
e (H.2) 1998 &RT 109 ERT Frgew fsw g &1 '

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act,.1998. ' '

B g Teqre Yoob (3TdIer) Fradmaen, 2000 & R 9 @ ofafa fAfvfis o vienm gu—s #
& gfol &, URT emew & ufd amew URT Refe W A9 oA & slese-aniy g e
TR BT S uferdl & Her S aae A S AR e Wil Ear LaT g iy
@ T ORT 35-3 H FEIRG W & AW @ Wqd P WY AR—6 THr oY 5y O gl
=Mfey | B .

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months irei the daie on which
the order sought to be appealed against is communicated and shali bz acocinipanied by
two copies each of the OIO and Order-In-Appeal. It should also be wccoiipunied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

RfESH ades & W T Wor ™ XBH Uh o W W [ G TN TS 200/~

YT B WY AR S8 A RHT T o o AT&T 8 @l 1000 /— =5 7N 25T @ W

The revision application shall be accompanied by a fee of Rs.20C/- wiiere e amount
involved is Rupees One Lac or less and Rs.1,000/- where the amourit involved is more
than Rupees One Lac. '

T ocb, BT SeUTET Yoih TG HaT B Al iRy & ufy ordiar—

Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1)

(a)

o

DAY UG Yo STAIH, 1944 &Y URT 35— /35-3 & dfavia—

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

Saafeiad aReeT 2 (1) & § T FAR B erar @ e, adiel @ we W g,
ST ST Yo Td AareR anfieiy raervr(Ree) B ufdem et O, sreeeraTs

# 2" T, JgHTEl Yo |, SRRAT , TRERATR, 3IgHeIEE—an0004

"To the west regional bench of Customs, Excise & Service Tax Appellate Tribunai (CESTAT) at

2" Floor,Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad : 380004. in cace of appeals

Jo,

@gﬁ er than as mentioned in para-2(j) (a) above.
ﬁo\“d CENTR,, Vi
Y ) .
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1 ,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of cressed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bani of the place
where the bench of any nominate public sector bank of the plac® *.1cre 1“2 bench of
the Tribunal is situated.

| (3) A 9 Qe H &Y oI AW HT G B ¥ A UG qeA MG B ¥ E BT I
i SUYdT I W BT ST WY 59 wew & g9 gy W @ forey wir e T rmy % fawg
IR el =ITATEHROT BT Tep oriiet a1 Bty TR Bl Tep are~ 2rup e &

In case of the order covers a number of order-in-Original, fee fof ca:n U.i..o. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the: cass may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for ~ =2,

(4) e Eﬁﬁsﬁﬁrﬁw 1970 JATHMRT B eFfe—1 & sfnfa Peiia 16 sHER S
JMaSH A1 Herae s FnRefy ol miie & amdw 4 W uRe @ g .. w650 U
BT Yo [Ce T B4 @Iy |

One copy of application or O.1.0. as the case may be, and the orcar = 1=~ = fiournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed unds - « 2z uled-| item
of the court fee Act, 1975 as amended.

(5) w1 IR IR Wl B R B el el @) o ) s enm. T e ST &
T gewp, BEIT SIET Yodb U9 WaThR AWl =grarferesvor. (Eb"rmﬁ ?f\ Pr, w082 # g
B

Attention is invited to the rules covering these and other related mziizr coizisiad in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Ru'z~ #2077

230 M Yoo, BT ScdGd PP Td [arpR e iR n(RReeE),®

gfderdial @ Aol H HacdHM(Demand) T4 €8(Penali ) 57 . AT BT
e & | greifs, efiean gf 9w 10 A FUC B (Sec. 25 £ o ihe Central
Excise Act, 1944, Section 83 & Section 86 of the Finance Ac.. .. =,

O HIY IAG Yob AR YAqrmR F Sfeiar, e g asde o) Wi (Duty Demand .

a. (Section) W3 11D & Tgd Mufla afty
39 e ST pfee By,
v Jde Hfse ol & Faw ¢ & aga qa af,

% §-qd AT i srdier B Uger ug wwn @t gor A, anfier afge o o oy R I
8.

For an appeal to be filed before the CESTAT, 10% of the Duty & Peiiciy canfirmed by

the Appellate Commissioner would have to be pre-deposited, provided ... the pre-

deposit amount shall not exceed Rs.10 Crores. It may be noted ..} ¢ oz-cposit is a

mandatory condition for filing appeal before CESTAT. (Section 3~ . 2 % - ~% "5 F of the

Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, .“Duty demanded” shall inciu !
(Ixxxii) amount determined under Section 11 D;

(Ixxxiii) amount of erroneous Cenvat Credit taken;
(Ixxxiv) amount payable under Rule 6 of the Cenva SN
Eﬂmav'lﬁ%f it WIS & el STef YeH AYAT Yo 1T <vE farfea ) o N o0 10%
YA TR 3R 5151 Paa 4vs Rarad g1 aa avs & 10% una'rer’“‘r—rmao—é’r%l :
. ?:Liami’?a o . .
S In view of above, an appeal against this order shall lie before the Tritbuncl o . ayment of
f the duty demanded where duty or duty and penalty are in dispti . o7 ..o vy, where

g@lty alone is in dispute.”
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ORDER-IN-APPEAL

The present appeal has been filed by M/s. Santa Softech, B/202,
Kevalyadham Part-2, Opposite Radio Mirchi Tower, Vejalpur,
Ahmedabad — 380 015 (hereinafter referred to as the “appellant”) égainst
~Order in Original No. 55/WS08/AC/HKB/2022-23 dated 24.06.2022
[hereinafter referred to as “/mpugned orde?’] passed by the Assistant
Commissioner, TAR Section, CGST, Commissionerate : Ahmedabad

South [hereinafter referred to as “adjudicating authority”].

2. Briefly stated, the facts of the case are that the appellant were not
registéred with the Service Tax department. They are holding PAN No.
ABKFS9891E. As per the information received from the Income Tax
Depaftment, the appellant had earned substantial income from services
amounting to Rs.14,66,393/- during F.Y. 2014-15 and Rs.1,99,548/-
during F.Y. 2015-16. Howevér, they  did not obtain service tax
registration and did not pay service tax on such income from service. The
appellant was called upon to submit documents, however, they did not
submit the called for documents and details. Therefore, the appellant was
issued Show  Cause Notice bearing No.  CGST/Div-
VII/O&A/TPD/332/ABKFS9891E/2020-21 dated 21.09.2020 wherein it
was proposed to - |
a) Demand and recover the service tax amounting to Rs.3,86,780/-
under the proviso to Section 73 (1) of the Finance Act, 1994 along
- with interest under Section 75 of the Finance Act, 1994.
b) Impose penalty under Sections 77(1), 77(2) and 78 of the Finance
Act, 1994,

3.  The SCN was adjudicated vide the impugned order wherein :

I.  The demand of service tax amounting to Rs.2,63,181/- was
confirmed along with interest.
Penalty amounting to Rs.10,000/- each, was imposed under

Section 77(1) and 77(2) of the Finance Act, 1994,
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III.  Penalty aniounting to Rs.2,’63,181/' was iImposed under
Section 78 (1) of the Finance Act, 1994.
IV. The demand’of service tax amounting to Rs.1,26,599/- was

dropped.

4.  Being aggrieved with the impugned order passed by the
adjudicating authority, the appellant have preferred the present appeal
on the following grourids :

1. The service tax liability has been determined merely by comparing
the data shared by CBDT with the service tax returns without
understanding the nature of business carried out by them and"

O without proper inquiry, examination and verification of facts,

ii. The demand has been raised in terms of Section 73(1) of the Finance
Act, 1994. The said section can be invoked where any service tax
has not been levied or paid. Hence, prior to issuance of Notice, the
officer must have satisfied himself that the tax was either not levied
or not paid. In the present case, no such sat'isfaction was made
before issuance of Notice. | '

1. The information provided by CBDT was merely an amount
disclosed by them in their ITR as sale of services. No other
O  information was in possession of the department at the time of
preliminary verification. | |
iv. In the absence of relevant information such as nature of services,
| classification of services, applicability of Section 66D, exemption
Notification No. 25/2012, it is not possible to decide whether the
necessary concomitants of Section 73 (1) of the Act were present or
~ not. |

v. The SCN has failed to prove that they had provided services which
were liable to.payment of tax. Ndwhere in the Notice,_ the exact
nature of services and taxability under the Act have been attributed

as against the information received from CBDT.

" Reliance is placed upon the judgmenf in the case of Deltax
Enterprises Vs. CCE — 2018 (10) GSTL 392.

T Ay s
O »"gcsnrﬁ'a’%\'
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It is a settled position of law that no SCN can be issued on the.

strength of Income Tax data. Reliance is placed upon the judgment}
in the case of Go Bindas Entertainment Pvt. Ltd. Vs. CST — 2019
(27) GSTL 397 and Kush Constructions Vs. CGST — 2019 (24) GSTL
606 (Tri.-AlD).

Letter dated 24.07.2020 was issued for F.Y. 2014-15 requiring them
to furnish certain information/records. However, no such letter was
issued for F.Y. 2015-16. The proceeding initiated by way of letter
shall be deemed to be in violation of the doctrine of audi alteram
partem and, hence, considered as invalid and unreasonable.

The SCN has invoked the extended period of limitation alleging
that they had suppressed facts with intent to evade payment of tax.
The invoking of the extended period is mechanical, arbitrary and
non-speaking. The department has not sufficiently and adequately

established -suppression on their part. In such circumstances, they

‘are not to be attributed of grave charges of suppression.

Reliance is placed upon the judgment in the case of Pushpam
Pharmaceuticals Company Vs. CCE — 1995 (78) ELT 401 (SQ); CCE
Vs. Chemphar Drugs & Liniments — 1989 (40) ELT 276 (SC);
Padmihi Products Vs. CCE — 1989 (43) ELT 195 (SC); Continental
Foundation Jt. Venture Vs. CCE — 2007 (216) ELT 177 (3C).

Demand of interest is not sustainable as the very demand fails to

survive.

Penalties under Section 77 and 78 of the Act are not imposable
looking to the facts and circumstances of the case. The grounds for
imposition of penalty under Section 78 and the grounds for
invocation of extended period of limitation under the proviso to
Section 73 (1) are the same. Where larger period of limitation is not

available, penalty under Section 78 cannot be imposed.

Personal Hearing in the case was held on 30.01.2093. Shri Sanket
Prajapati, Chartered Accountant, appeared on behalf of appellant for the
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hearing. He submitted copies of various documents during the hearing.

He contested the demand on merit and limitation.

6. * I have gone through the facts of the case, submissions made in the
Appeal Memorandum, the submissions made during the personal
hearing and the materials available on records. The dispute involved in
the present appeal relates to the confirmation of demand of service tax
aniounting to Rs.2,68,181/-. The demand pertains to the period F.Y. 2014-
15 and F.Y. 2015-16.

7. Itisobserved that the demand of service tax was raised against the

O appellant on the basis of the data received from Income Tax department.
| Subsequent to the receipt of the data from CBDT that the appellant had
earned income from services, the appellant was called upon to submit the
relevant documents. However, the appellant did not submit the called for
documents. As part of their written reply to the SCN, the appel?ant
submitted copies of P&L Account, Balance Sheet, Form 26AS etc. The
adjudicating authority has, at Paral5 of the impugned order, recorded

his finding that “the said Noticee have not made any substantial
submission at any stage conténding that they are not required to pay

O service tax of Rs. 5,86, 780/~ so demaﬂdecf vide show cause notice under
reference”. It has been further recorded at Para 13 of the impugned order

that “Further, regarding the copy of the Invoices issued and different

Ledgers prepared, he expressed his inability to produce the samé’.

8. Itisfurther observed that none of the issues raised by the appellaht
in their appeal memorandum have been made before the adjudicating
authority. The grounds of limitation raised in the submissions made in
the course of the appeal were also not raised before the adjudicating
authority. Therefore, the adjudicating authority did not have the
opportunity of consideririg the contentions now raised by the appellant,

e s the course of the present appeal, and giving his findings on the same.
VTR, @ >,
; A\

rdingly, I am of the considered view that the matter is required to be




| F No.GAPPL/COM/STP/2806/2022

remanded back to the adjudicating authority for fresh adjudication. The
appellant are directed to file their written submissions, alohg with all
supporting documents, before the adjudicating authority within 15 days
of the receipt of this order. The adjudicating authority shall decide the
case by considering the submissions of the appellant and by following the
principles of natural justice. Consequently, I set aside the impugned

order and allow the appeal filed by the appellant by way of remand.

9. 3TeTehdl EaRT Gl &1 315 37dYeT T TRTeRT ITRITd T8 & v smar &)

The appeal filed by the appellant stands disposed of in above terms.

W/”’“ ;
( Akhilesh Kumar ) O
- . Commissioner (Appeals)
Attested: ' Date: 15.03.2023

(N.SuTyanarayanan. Iyer)
- Assistant Commissioner (In situ),
CGST Appeals, Ahmedabad.

BY RPAD / SPEED POST
To

M/s. Santa Softech, Appellant

B/202, Kevalyadham Part-2, ‘

Opposite Radio Mirchi Tower, | O
Vejalpur, Ahmedabad — 380 015 ;

The Assistant Commissioner, Respondent
- CGST, TAR Section, : |
Commissionerate : Ahmedabad South.

Copy to:
I. The Chief Commissioner, Central GST, Ahmedabad Zone.
2. The Principal Commissioner, CGST, Ahmedabad South.
3. The Assistant Commissioner (HQ System), CGST, Ahmedabad

South. (for uploading the OIA)
wﬁiard File.

5. P.A. File.




