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~~~Order-In-Appeal No. AHM-EXCUS-00'l-APP-'l 87/2022-23
~ Date : 15-03-2023 \J1RT ffl" cB'1" ~ Date of Issue 16.03.2023 ..

3mTg#a (r8le) err4tRa
Passed by Shri Akhilesh Kumar, Commissioner (Appeals)

Arising out of 010 No. 55/WS0S/AC/HKB/2022-23 ~: 24.06.2022 passed by Assistant
Commissioner, CGST, TAR Section, Ahmedabad South

0i4"1C'lcf.idl cfiT ~ 10[ 'C@T· Name & Address

Appellar:it

IVl/s Santa Softech
B/202, Kevalyadham Part-2,
Opposite Radio Mirchi Tower,
Vejalpur, Ahmedabad - 380015

al{ arfh gr 3r@ 3r?grrials 3rjra cfi«ff ? at as <a 3mlqR zunfRnf Rt
4aT; +g gr 3rf@rant at 3r8la zu g=tern an4ea Ig raar ?&

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :

Revision application to Government of India:

() ah1 ala zrc 3rf@/fr , 1994 cBl" tITTT 3ra Rf sat; ng mai a a i q)ad er "cf.il'
~-'cITTT cf) ~~ 4'<'1cb cf) 3:fc=rTT=r grme:rur 3WIG'l 3i'c.Tfrf 'flTT!cf, 'lTTxc1 -J.Ncbl--!, -~ ~, ~
f@mt , atf iRkra, ta ta, via mf, { fact : 110001 al lRt argy

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :

(ii) lift ~ cB1" 'ITTR ma a fl znfr ark a fcBxTI •f!0-si111"< ~T ~fr[[ cf.il"<-lsll1 if m
faRt rosrI aw quern ma aua f , zu fa# ragrn at arusr i ark as fa#t
cb I "<-ls! 11 T-f m fcITTfr 'fl 0-s il II'< ii° ·m 1iTc1 4fazur hr g& et I .

i (ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
· ;;;1t·F1-q!her factory or from one warehouse to another during the course of processing of the goods in a·

·~tlij_ouse or in storage wh_ether in a factory or in a warehouse.
• l~•,~ w .\i . . 1 .
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andas fat z zu 7er Raffa ma l mrfaffut ii sq3tr zyca ae
me u 8Tl€a grea a Rd #k Tri ii ma a sqf@fl zz a gg i ,uffa at

(A)

(B)

In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, ithou payment of
duty.

3#fa sara t sir€a yes # rat fg sit sph #Rs mn dl T{ & a#h ha arr
\iTI° ~ tfRT ~ frn:r:r cB" :j,d I RIa 3rga, 3rfta cf) 8ffi 'Cfffu=r at ru q u qr fa
~(-;:f.2) 1998 tITTT 109 arr fzgaa fag ·g st I

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under anci such order
is passed bythe Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, .1998. ·

(1) 0

The above application shall be made in duplicate in Form No. EA-8 as sp2cified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months irc the cae on which
the order sought to be appealed against is communicated and sh.a Ii b2 ;:.~-.:Ci, ipanied by
two copies each of the 010 and Order-In-Appeal. It should also be ;:.,ccoi, ipunied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) Rf@a 3rd@a rr ui vie van Va erg vrj u s+a a: ; a;' 200/-#la
·Tar #t ug oil set via+a ya ara snar @l it 1000/- z; %: g :tat GrgI

The revision application shall be accompanied by a fee of Rs.20C/- ·;;; 12r2 the amount Q
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac. ·

vi zre, ha scar4a yen vi atmar4l8hr -nrarf@raw1 # ,fa 3r4le
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) a4tu area yca 3rfenfu, 1944 c#l" tfRT 35-tf/35-~ cfi 3@T@':-

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(cB") '3cfdfc;JRsla qR-c\}c; 2 (1) a aarg 3ri # 3rcarar al 3r8ta, or4hat a na ?Y tr zye,
a4ta sari zgca vi aara 3r@#t =urnf@raw(free) at uf?a &rf%r9:, 31rara
# 2914re, sqgIf] rat , rual ,feral, Garald-cocoa

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tr:b:..:nsi (CESTAT) at
2nd Floor,Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad : 380004. in case of appeals----~ than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demc1nd I refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crcssed h,.rnk draft in
favour of Asstt. Registar of a branch of any nominate public sector b::1n;( Clf the place
where the bench of any nominate public sector bank of the plac· ·. :'1c:-e 2bench of
the Tribunal is situated.

(3) zuf? za mr?gr i a{ pc or?sii a at ear & at sue@ta per sir a @ r at 'TTTfR
sqjaa is fans a1feg za qsz # zhgg f fa frat it i " -er # fey
zrenfrf 4))a urn@rau at vaof a a€trwar at ga an%.s q=mt j

In case of the order covers a number of order-in-Original, fee for c::.a,::1 u.:.u. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As lhc cas.:· :113y be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- f,3 ,·'"-::h.

(4) "'lill!IC"lll ~~ 1970 ~~ cBl"~-1 cfl JW@ f:::·c:;·11::(: i~i,'; :xj'f!N "3'cm'
3ITTG'i Tr corr?gr rsnfenf Rofu ,If@rant 3m a r)a a ,•,.• . : -~il.6.50 trn'
arr1ra z[can fee au zit afe)
One copy of application or 0.1.0. as the case may be, and the or(:r .-.r :·:-:· :_: !ournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed L"1c\ :· ~'. :h::c'i.:led-1_ item
of the court fee Act, 1975 as amended.

(5) za it if@r mt#i at Riaat aa ar frii cff-1· 3ITT 1iT 'c.<IA 371n. is. Gira & it
Rim zrea, at araa gca vi ara 3r4)an znznrf@ran (aruff@;) Rzr, ·s2 # ffea
2r

Attention is invited to the rules covering these and other related mz.::,:r c .. : ---=: .=i ::d in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) P.L.' ::-- -: .~:: · .

2aw Rh zrea, ab sar«a ca ya #arm 3r4)a); =R@2 .(Rre),
,f#or@latme afar[I(Demand) yi is(Penal.) ";·r :r · ~ ~ 'cl?F!T
sari ?1zreif@, sf@roam qa uJm 1o a?ls au &I(sec. z ;: ::: :i,e Central
Excise Act, 1944, Section 83 & Section 86 of the Finance Ac ..... ,•-,,

as4tu3layea 3itaraa siatfa, xfra@hr "cFci'a:rc:tfl T-!iff"(Duty Deman,.::(
a. (Section) xsIB 1pb asaffRa aaf,
gs fur+tea #&z#fez al ufr,
au #akfe fni hf 6baa zaft.

> uqa sat viRa srfte jagegf earlgerm3, sr@er'furv ..
%.

For an appeal to be filed before the CESTAT, 10% of the Duty&. Pc: • .:::ty cnfirmed by
the Appellate Commissioner would have to be pre-deposited, prov:ded ~; ;_:( the pre
deposit amount shall not exceed Rs.10 Crores. It may be noted th .. : .: ,e ,.:;·:c:- .. ::::posit is a
mandatory condition for filing appeal before CESTAT. (Section ::. · :: . · · 1 .. 'i F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall ir;c:u ·
(lxxxii) amount determined under Section 11 D;
(lxxxiii) amount of erroneous Cenvat Credit taken;

· . (lxxxiv) amount payable under Rule 6 of the Cenvat C :· : 1·' :

~~$-ma- '3flT@~m- "fTT=f&r srzi zyeas srzrar yes u cro-g fcrcrr~l ..a. @.. , ·-; ·1,:;-q-, ~ 1_0%

5Taru oil uzi#aaaus Ra1Ra st asaus#1oyrarw al unraft?l

In view of above, an appeal against this order shall lie before the T:·il::•,.:-,:::1 c: ,. ::iyment of
f the duty demanded where duty or duty and penalty are in disp: : . _, r·" · · ·,y, where
alone is in dispute."
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ORDER-IN-APPEAL

The present appeal has been filed by Mis. Santa Softech, B/202,

Kevalyadham Part-2, Opposite Radio Mirchi Tower, Vejalpur,

Ahmedabad - 380 015 (hereinafter referred to as the "appellant") against

Order in Original No. 55/WS0B/AC/HKB/2022-23 dated 24.06.2022

[hereinafter referred to as "impugned order] passed by the Assistant

Commissioner, TAR Section, CGST, Commissionerate : Ahmedabad

South [hereinafter referred to as "adjudicatingauthority].

2. Briefly stated, the facts of the case are that the appellant were not

registered with the Service Tax department. They are holding PAN No.

ABKFS9891E. As per the information received from. the Income Tax 0
Department, the appellant had earned substantial income from services

amounting to Rs.14,66,393/- during FY. 2014-15 and Rs.1,99,548/

during FY. 2015-16. However, they did not obtain service tax

registration and did not pay service tax on such income from service. The

appellant was called upon to submit documents, however, they did not

submit the called for documents and details. Therefore, the appellant was

issued Show Cause Notice bearing No. CGST/Div

VII/O&A/TPD/332/A4BKFS9891E/2020-21 dated 21.09.2020 wherein it
was proposed to : 0

a) Demand and recover the service tax amounting to Rs.3,86,780/

under the proviso to Section 73 (1) of the Finance Act, 1994 along

with interest under Section 75 of the Finance Act, 1994.

b) Impose penalty under Sections 77(1), 77(2) and 78 of the Finance
Act, 1994.

3. The SCNwas adjudicated vide the impugned order wherein :
I. The demand of service tax amounting to Rs.2,63,181/- was

confirmed along with interest.

Penalty amounting to Rs.10,000/- each, was imposed under
Section 771) and 77(2) of the Finance Act, 1994. ·
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III. Penalty amounting to Rs.2,63,181/- was imposed under
Section 78 (1) of the Finance Act, 1994.

IV. The demand of service tax amounting to Rs.1,26,599/- was
dropped.

4. Being aggrieved with the impugned order passed by the

adjudicating authority, the appellant have preferred the present appeal
on the following grounds :

1. The service tax liability has been determined merely by comparing

the data shared by CBDT with the service tax returns without

understanding the nature of business carried out by them and·

0 without proper inquiry, examination and verification of facts.

11. The demand has been raised in terms of Section 731) of the Finance

Act, 1994. The said section can be invoked where any service tax

has not been levied or paid. Hence, .prior to issuance of Notice, the

officer must have satisfied himself that the tax was either not levied

or not paid. In the present case, no such satisfaction was made
before issuance of Notice.

111. The information provided by CBDT was merely an amount

disclosed by them in their ITR as sale of services. No other

) information was in possession of the department at the time of
preliminary verification.

1v. In the absence of relevant information such as nature of services,

classification of services, applicability of Section 66D, exemption

Notification No. 25/2012, it is not possible to decide whether the

necessary concomitants of Section 73 (1) of the Act were present or
not.

v. The SCN has failed to prove that they had provided services which

were liable to .payment of tax. Nowhere in the Notice, the exact

nature of services and taxability under the Act have been attributed
as against the information received from CBDT.

Reliance is placed upon the judgment in the case of Deltax

Enterprises Vs. CCE- 2018 10) GSTL 392.
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vu. It is a settled position of law that no SCN can be issued on the

strength of Income Tax data. Reliance is placed upon the judgment

in the case of Go Bindas Entertainrrient Pvt. Ltd. Vs. CST - 2019

27) GSTL 397 and Kush Constructions Vs. CGST- 2019 24) GSTL

606 (Tri. -All).

Letter dated 24.07.2020 was issued for FY. 2014-15 requiring them

to furnish certain information/records. However, no such letter was

issued for FY. 2015-16. The proceeding initiated by way of letter

shall be deemed to be in violation of the doctrine of audi alteram

partem and, hence, considered as invalid and unreasonable.

1x. The SCN has invoked the extended period of limitation alleging

that they had suppressed facts with intent to evade payment of tax.

The invoking of the extended period is mechanical, arbitrary and 0
nonspeaking. The department has not sufficiently and adequately

established-suppression on their part. In such circumstances, they

are not to be attributed of grave charges of suppression.

x. Reliance is placed upon the judgment in the case of Pushpam

Pharmaceuticals Company Vs. CCE- 1995 (78) ELT 401 SC); CCE

Vs. Chemphar Drugs & Liniments - 1989 (40) ELT 276 (SC);

Padmini Products Vs. CCE - 1989 (43) ELT 195 (SC); Continental

Foundation Jt. Venture Vs. CCE- 2007 216) ELT 177 (SC).

x1. Demand of interest is not sustainable as the very demand fails to
survive.

xn. Penalties under Section 77 and 78 of the Act are not imposable

looking to the facts and circumstances of the case. The grounds for

imposition of penalty under Section 78 and the grounds for

invocation of extended period of limitation under the proviso to

Section 73 (1) are the same. Where larger period of limitation is not

available, penalty under Section 78 cannot be imposed.

5. Personal Hearing in the case was held on 30.01.2023. Shri Sanket

Prajapati, Chartered Accountant, appeared on behalf of appellant for the

Vlll.

0
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'hearing. He submitted copies of various documents during the hearing.
He contested the demand on merit and limitation.

6. I have gone through the facts of the case, submissions made in the

Appeal Memorandum, the submissions made during the personal

hearing arid the materials available on records. The dispute involved in

the present appeal relates to the confirmation of demand of service tax

amounting to Rs.2,63, 181/-. The demand pertains to the period F.Y. 2014
15 and FY. 2015-16.

7. It is observed that the demand of service tax was raised against the

O appellant on the basis of the data received from Income Tax department.

Subsequent to the receipt of the data from CBDT that the appellant had

earned income from services, the appellant was called upon to submit the

relevant documents. However, the appellant did not submit the called for-documents. As part of their written reply to the SCN, the appellant

submitted copies of P&L Account, Balance Sheet, Form 26AS etc. The

adjudicating authority has, at Para15 of the impugned order, recorded

his finding that "the said Noticee have not made any substantial

submission at any stage contending that they are not required to pay

O service tax ofRs. 3,86,780/ so demanded ide show cause notice under

reference" It has been further recorded at Para 13 of the impugned order

that "Further, regarding the copy of the Invoices issued and different

Ledgersprepared, he expressedhis inability toproduce the same.

8. It is further observed that none of the issues raised by the appellant

in their appeal memorandum have been made before the adjudicating

authority. The grounds of limitation raised in the submissions made in

the course of the appeal were also not raised before the adjudicating

authority. Therefore, the adjudicating authority did not have the
opportunity of considering the contentions now raised by the appellant,

,' the course of the present appeal, and giving his findings on the same.

rdingly, I am of the considered view that the matter is required to be
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remanded back to the adjudicating authority for fresh adjudication. The

appellant are directed to file their written submissions, along with all

supporting documents, before the adjudicating authority within 15 days

of the receipt of this order. The adjudicating authority shall decide the

case by considering the submissions of the appellant and by following the

principles of natural justice. Consequently, I set aside the impugned

order and allow the appeal filed by the appellant by way of remand.

9. 34)aaai arrar ae3rh arqru 3qi#aah fanark
The appeal filed by the appellant stands disposed of in above terms.

. 4a."·• (G
( Akhilesh Kumar ) 0

Commissioner (Appeals)
Date: 15.03.2023

N.Suryanarayanan. Iyer)
Assistant Commissioner (In situ),
CGST Appeals, Ahmedabad.

BY RPAD I SPEED POST
To

M/s. Santa Softech,
B/202, Kevalyadham Part-2,
Opposite Radio Mirchi Tower,
Vejalpur, Ahmedabad - 380 015

The Assistant Commissioner,
CGST, TAR Section,
Commissionerate : Ahmedabad South.

Appellant

Respondent

0

Copy to'
1. The Chief Commissioner, Central GST, Ahmedabad Zone.
2. The Principal Commissioner, CGST, Ahmedabad South.
3. The Assistant Commissioner (HQ System), CGST, Ahmedabad
9oath. (for uploading the OIA)

14Guard File.
5. P.A. File.


